
 

 

Order under Section 69 
Residential Tenancies Act, 2006 

 
File Number: SOL-70129-16 

 
  
 
D. I. I. (the 'Landlord') applied for an order to terminate the tenancy and evict C. C. (the 'Tenant') 

because he, another occupant of the rental unit or someone he permitted in the residential 
complex has substantially interfered with the reasonable enjoyment or lawful right, privilege or 

interest of the Landlord or another tenant.  
 
This application was heard in St. Catharines on May 26, 2016. 

 
The Landlord’s Superintendent, .EK and the Tenant attended the hearing. 

 
Determinations: 

 
Landlord’s Evidence 

 

1. The Landlord served a Notice to End your Tenancy For Interfering with Others, Damage 
or Overcrowding with termination date of April 25, 2016 (N5).  The N5 claimed that the 
Tenant has substantially interfered with another tenant’s or the Landlord’s reasonable 

enjoyment of the residential complex and/or lawful rights, privileges or interests.  The N5 
stated that the Tenant is consistently smoking in his rental unit which is interfering with 

the health and enjoyment of other tenants in the building.  The N5 stated that the Tenant 
could avoid eviction by stopping the activity or correcting the behaviour described. 
 

2. EK started managing the 19-unit residential complex in July 2015.  She and her husband 
reside in the building.  She stated that as of July 1, 2015, the Landlord made the 
residential complex a non-smoking building.  She stated that the Tenant as a long-term 

tenant has been “grand-fathered”.  However, in or about February 2016, she started 
receiving complaints from other tenants about cigarette smoke and tobacco smell from 

the Tenant’s unit.   
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3. EK described the Tenant’s unit as a basement apartment with no balcony and which is 
close to the laundry room.  She testified that there is a tenant on the same floor as the 

Tenant (who does not wish to be identified) who has to put a towel under their door and 
keep the fire door open with a wedge.  She stated that tenants have told her that they 

cannot stand the smoke and that they refuse to go to the laundry room.  One tenant’s 
mother has COPD and cannot visit her because of the “breathing issue”.  EK submitted 
letters from other tenants. 

 
4. One tenant wrote:  

20
16

 C
an

LI
I 4

43
91

 (
O

N
 L

T
B

)



 

 

 

…every time I go down stairs to do my laundry, I have to pass by unit 102 and the 
smell of cigarettes (smoke) hits me like a ton of bricks when open the door to that 

floor.  Not to be gross but I went by the other units as well to see if I could smell 
cigarette smoke from those units…was just 102. 
This smell is absolutely nasty and I don’t appreciate that I or my kids have to deal 

with this units ignorance.  I’m sure it wouldn’t kill him to walk outside to smoke as 
much as smoking would. 

 
5. Another tenant wrote: 

 

…when I go too do my laundry on the first floor there is a strong presence of smoke. 
This has been going on for quite a long time.  I have spoke with the owner and supt. 

And they have been trying too get this resolve.  Also my son has allergies too 
smoke and has asthma also. 
 

6. Unit #305 tenants wrote: 
 

…the stench of smoking in the hallways is becoming unbearable…my husband and 
I are terribly sensitive to cigarette smoke and this situation is making our lives a 
misery.  It’s gotten to the point where we’ve had to put a Febreeze soaked towel 

underneath our door to try and keep the smell out, but it still manages to seep in 
and get into everything.  We’ve been suffering migraines and terrible sinus pa in as a 

result of this issue. 
 

7. EK stated that because the Tenant’s smoking is affecting other tenants, the Landlord 

instructed her to communicate with the Tenant about discontinuing his smoking inside the 
building.    

Tenant’s Evidence 

8. The Tenant did not dispute that he smokes inside his unit.  He has lived in the residential 

complex for close to fourteen (14) years.  He has always smoked freely inside his unit.  
He smokes daily in the early morning before he leaves for work, and has a couple more 

cigarettes when he gets home from work.  He sits in his living room and smokes, to relax.  
He opens his windows and puts a towel under his door to block the smoke.   
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9. The Tenant argued that the non-smoking policy effective July 1, 2015 is a unilateral 

alteration of the terms of his lease.  He argued that the Landlord should not be able to 
change the conditions of his lease and prevent him from smoking in the building, just 
because they want to make the building a non-smoking building.  He argued that he is not 

breaking any law by smoking inside his unit.  He stated that there is no by-law and 
nothing in the Residential Tenancies Act, 2006 (the “Act”) which prohibits his smoking 

inside his unit.   
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Analysis and Determinations: 

 
10. Section 64 of the Act provides: 

 
A landlord may give a tenant notice of termination of the tenancy if the conduct of the 
tenant, another occupant of the rental unit or a person permitted in the residential 

complex by the tenant is such that it substantially interferes with the reasonable 
enjoyment of the residential complex for all usual purposes by the landlord or another 

tenant or substantially interferes with another lawful right, privilege or interest of the 
landlord or another tenant. 
 

11. I accept the Landlord’s evidence, by way of EK’s testimony and the letters submitted by 
other tenants, in regard to how the Tenant’s smoking has negatively affected other 

tenants.  The Tenant did not challenge the Landlord’s evidence in regard to the 
complaints made by other tenants.  The Tenant’s evidence focused on his having 
smoked freely in the building throughout his tenancy, for close to fourteen (14 years).  

The Tenant urged the Board to consider that the Landlord should not be able to 
unilaterally change the terms of his lease.   

 
12. I understand the Tenant’s point.  However, while the Tenant is not breaking any law and 

while the Landlord’s policy on non-smoking many not be binding, I find that the Tenant’s 

smoking inside the residential complex substantially interferes with the reasonable 
enjoyment of other tenants.  There is no requirement under Section 64 that the act 

complained of be illegal or contrary to policy or to terms of the tenancy agreement.  
Section 64 covers any act which substantially interferes with the reasonable enjoyment of 
the residential complex by other tenants.  In this case, the Tenant’s consistent smoking 

inside his unit, has caused other tenants to experience an unbearable stench of cigarette 
smoke, causing allergies, migraines and terrible sinus pains.  It has caused other tenants 

to find excuses to be out of their own home.  It has caused other tenants to avoid the 
laundry room.  It has caused other tenants to miss out on visits from family members who 
suffer from inhalation of the Tenant’s cigarette smoke (such as the tenant whose mother 

has COPD). The negative effects on other tenants of the Tenant’s smoking inside the 
building, furnish basis for termination of this tenancy.    
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13. Section 83 of the Act allows the Board to grant relief from eviction having regard to all 

relevant circumstances.  I am mindful that the Tenant is a long-term tenant, who has  
resided in the unit for close to 14 years.  I have considered that the Tenant’s non-

compliance with the N5, was naively, if mistakenly, based on his long history of smoking 
inside the building and the sensible (on its face) argument that it is neither illegal nor 
contrary to the terms of his lease.  I reiterate that the Tenant’s smoking inside the building 

provides “cause” for eviction, not because it may be illegal or contrary to the lease, but 
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because it disturbs other tenants and substantially interferes with their reasonable 

enjoyment of the residential complex, as provided for under Section 64 of the Act.   
 

14. I have considered all of the disclosed circumstances in accordance with subsection 83(2) 
of the Residential Tenancies Act, 2006 (the 'Act'), and find that it would not be unfair to 
grant relief from eviction subject to  the condition(s) set out in this order pursuant to 

subsection 83(1)(a) and 204(1) of the Act.  

It is ordered that: 

 

1. The Tenant shall immediately cease smoking inside the residential complex or rental unit.  
The Tenant may smoke outside the building, at a reasonable distance therefrom.   

 
2. If, within a six(6)-month period from the date of this order, the Tenant fails to comply with 

the condition in paragraph 1, the Landlord may, without notice to the Tenant, apply under 

section 78 of the Residential Tenancies Act, 2006 (the ‘Act’) for an order terminating the 
tenancy and evicting the Tenant.  The Landlord must make the application within 30 days 

of a breach of a condition set out in paragraph 1 of this order and must be accompanied 
by a detailed affidavit setting out the circumstances and date of the breach. 

 

3. The Tenant shall also pay to the Landlord $170.00 for the cost of filing the application.  
 

4. If the Tenant does not pay the Landlord the full amount owing on or before July 4, 2016, 
he will start to owe interest.  This will be simple interest calculated from July 5, 2016 at 
2.00% annually on the balance outstanding. 

 

June 23, 2016 _______________________ 
Date Issued Cristina De Leon-Culp 
 Member, Landlord and Tenant Board 

Southern-RO 
119 King Street West, 6th Floor 

Hamilton ON L8P4Y7 
 
If you have any questions about this order, call 416-645-8080 or toll free at 1-888-332-3234. 
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